IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MELI SSA ANSPACH, KURT A. :
ANSPACH, KAREN E. ANSPACH, ) ClVIL ACTI ON

Plaintiffs, : No. 05-810

CI TY OF PH LADELPH A,
DEPARTMENT COF PUBLI C
HEALTH, et al,

Def endant s.

MVEMORANDUM AND ORDER

JOYNER, J. June 27, 2005

Via the instant Motion, Defendants John F. Donrali ski,
Loui se Lisi, Maria Fedorova, Mary Glnore, and the Gty of
Phi | adel phia nove to dismss Plaintiffs’ Conplaint. Because
Plaintiffs have failed to state a claimunder federal law, this
action nmust be dism ssed for |ack of federal question

jurisdiction.

Fact ual Backgr ound

On January 26, 2004, Plaintiff Melissa Anspach visited a
Heal th Center operated by the Cty of Phil adel phia Departnent of
Public Health. Melissa, who had engaged in sexual activity on
January 23, 2004, believed that she m ght be pregnant and
requested a pregnancy test. Plaintiffs allege that Melissa was

told by a receptionist that she could not obtain a pregnancy test



“because it was not famly planning day.” Melissa left the
Health Center, but returned shortly thereafter at the pronpting
of a friend, who told Melissa to “ask for the norning after
pill.” Melissa followed this advice and was directed to the
pedi atric ward, where she provided her nane and date of birth,

i ndi cating that she was si xteen years of age. See Conplaint,
22- 26.

Plaintiffs allege that Melissa next spoke w th Defendant
Mari a Fedorova, a social worker, for approximately ten m nutes,
during which they discussed sexually transmtted di seases, birth
control, and energency contraception. M. Federova allegedly
told Melissa that the Health Center could provide pills “that
woul d prevent [her] fromgetting pregnant,” and Ml issa agreed to
take these pills. Defendant Mary Gl nore, a registered nurse,
then took Melissa’s tenperature and bl ood pressure, and provi ded
Melissa with enmergency contraception marketed under the trade
name Nordette.® Nurse Glnore told Melissa to take four pills
right away and then four nore in twelve hours. Plaintiffs

contend that before Melissa took the pills, Nurse Gl nore

! This nmet hod of energency contraception, also known as the
“morning-after pill,” uses a conbination of progestin and estrogen to
prevent pregnancy. Depending on the phase of the patient’s nenstrual
cycl e, energency contraception nay prevent ovulation or fertilization.
If fertilization has already occurred, energency contracepti on may
alter the endonetriumto prevent inplantation of the fertilized egg.
If a fertilized egg has already inplanted in the endonetrium
energency contraception will have no effect. See
http://ww. f da. gov/ cder/ drug/ i nf opage/ pl anB/ pl anBQandA. ht m
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consulted with Ms. Federova “to find out how Melissa should take
the pills,” and consulted with Defendant Jitendra Shah, a
physician, to ask if Dr. Shah wanted to exam ne Melissa. After
Melissa took the pills in Defendant Gl nore’ s presence, she
al l egedly asked whether the pills would nmake her sick. Nurse
Glnore reportedly consulted with Dr. Shah once agai n, who
advi sed Nurse Glnore to tell Melissa to drink ginger ale. See
Conpl ai nt, 9§ 26-34.

After taking her second dose of pills at approxinmately 4:00
A.M on the norning of January 27, 2004, Melissa experienced
severe stomach pains and began vomting. Melissa' s father
Plaintiff Kurt Anspach, canme to her room and found Melissa |ying
on the floor. M. Anspach contends that Melissa s face was
swol l en and red, and that Melissa asked if she was going to die.
Upon learning that Melissa had taken energency contraception, M.
Anspach called their famly physician and the poi son control
center, and took Melissa to the energency room Melissa was
rel eased fromthe hospital the sanme day, but returned because of
sub-conjunctive henorrhaging in her eye resulting from excessive
vomting. Melissa Anspach and her parents contend that the
events descri bed above have caused themto suffer severe
enotional distress. See Conplaint, { 35-38.

Plaintiffs bring the instant action agai nst Defendants,

mai ntaining that their state and federal Constitutional rights



were violated as a result of Defendants’ actions. M. and Ms.
Anspach contend that they were deprived of their right to
famlial privacy when Defendants provided Melissa with nedication
wi t hout her parents’ consent. Simlarly, Mlissa contends that
Def endants’ actions deprived her of the opportunity for parental
consul tati on and gui dance. She has al so raised a cl ai m of
assault and battery agai nst Defendants Federova and G | nore for
di spensi ng nedi cation without Melissa' s infornmed consent.
Mel i ssa contends that she was told that emergency contraception
woul d prevent her from becom ng pregnant, but was never i nforned
that the pills could cause m scarriage or termnation in the
event she was already pregnant. Plaintiffs further bring clains
of negligent supervision against Dr. Shah, and negligent and
intentional infliction of enotional distress against the

i ndi vi dual Def endants.

St andard of Revi ew

In considering a notion to dismss, a court mnust consider
only those facts alleged in the conplaint and accept all of the

allegations as true. Morse v. Lower Merion Sch. Dist., 132 F. 3d

902, 906 (3 Gir. 1997). However, the court need not credit the
plaintiff’'s “bald assertions” or “legal conclusions” where such
concl usions are unsupported by the pleadings. Mrse, 132 F. 3d at

906. A notion to dismss may only be granted where the



plaintiff's allegations fail to state any claimupon which relief

could be granted. Morse, 132 F.3d at 906.

Di scussi on

To state a cause of action for state deprivation of a
constitutional right, a plaintiff nust allege that he was
deprived of a federal right by a defendant acting under col or of

state law. 42 U. S.C. 8§ 1983; Gonez v. Tol edo, 446 U.S. 635, 640

(1980). In Count I, M. and Ms. Anspach contend that they were
deprived of their fundanental right to direct the rearing and
education of their mnor child as a result of Defendants’ course
of conduct. In Count Il, Melissa Anspach all eges that Defendants
deprived her of her right to parental guidance and advice in
matters relating to nedical care. Both counts arise out of the
liberty interests granted by the Due Process C ause of the
Fourteenth Amendnent. Plaintiffs also allege that Defendants
violated their First Amendnent right to free exercise of religion
by providing Melissa with a nedication that can cause term nation
of a pregnancy, defined under Pennsylvania |aw as commencing with
fertilization. 18 Pa. C. S. 3203.

|. Rights of Parental Guidance and Fam lial Privacy

It is well established that the fundanental right of parents
to direct the upbringing and education of their children is

protected by the Due Process C ause of the Fourteenth Anendnent.



Troxel v. Granville, 530 U. S. 57, 65 (2000); Wsconsin v. Yoder,

406 U. S. 205, 232 (1972); Prince v. Mssachusetts, 321 U S. 158,

166 (1944); Pierce v. Society of Sisters, 268 U S. 510, 534-35

(1925). This right, however, is not absolute. The state has a
w de range of power to limt parental freedomin matters relating
to child welfare. Prince, 321 U S. at 167. Furthernore, the
right of a parent to direct a child s upbringi ng cannot be
understood in isolation. Mnors, as well as adults, are
protected by the Constitution and possess fundanental rights that
may in sonme instances outweigh those possessed by their parents.

Carey v. Population Servs. Int'l, 431 U S. 678, 692 (1977)

(quoting Planned Parent hood of Central M ssouri v. Danforth, 428

U.S. 52, 74 (1976)).
A. No State Interference wth Parent-Child Rel ationship
Even viewing the facts of the Conplaint in their nost
favorable light, Plaintiffs have failed to state a valid claim
for relief arising fromviolation of the above-described parental
rights. Plaintiffs maintain that when Melissa Anspach visited
the Health Center, Defendants were aware that she was only
si xteen, but never asked Melissa whether her parents knew of her
predi canent, nor advised her to consult with her parents before
deci di ng whether to take energency contraception. Conplaint,
27, 28. In Counts | and Il of their Conplaint, Plaintiffs

concl ude that Defendants’ course of conduct “was intended to



influence Melissa to refrain fromdiscussing with her parents her
possi bl e pregnancy and what course of conduct was appropriate,”
and violated M. and Ms. Anspach’s rights “by usurping the
parental role.” 1d., § 67, 68, 72, 77. This Court cannot credit
Plaintiff’s | egal conclusions, however, as they are entirely
unsupported by the factual allegations in the Conplaint
concerning Melissa' s interaction with the Health Center staff.
Plaintiffs do not maintain that Defendants instructed Melissa not
to consult with her parents or otherw se prevented her from
seeking their guidance and advice with respect to reproductive
matters. At best, Plaintiffs have alleged only that Defendants
failed to encourage Melissa to seek her parents’ assent. Such
passive failure on the part of a state agency and its enpl oyees
cannot formthe basis of a constitutional claimof the kind
raised by Plaintiffs.

In the key cases defining the scope of the fundanental
parental right to control a child s rearing and education, the
Suprenme Court has held that a state may not forbid parents from
educating their children in accordance with their beliefs. See
Yoder, 406 U. S. at 232-34 (conmpul sory high school education as
applied to Amsh mnors); Pierce, 268 U S. 510, 534-35
(compul sory education within the public school systenm; Meyer v.
Nebraska, 262 U.S. 390, 400 (1923) (statute prohibiting teaching

of foreign |anguages). Plaintiffs have identified no authority,



however, to suggest that the scope of these cases can be expanded
to allow constitutional clains against states that permt

parental involvenent but nerely fail to take steps to encourage
nore active parental participation. This fundanental |ega

di stinction was highlighted in 1980 by the Sixth Crcuit Court of
Appeal s, in connection with a challenge to the Mchigan Health
Department’s provision of contraceptive information and services
to mnors without parental notification. Doe v. lrwn, 615 F.2d

1162, 1168 (6'" Cir. 1980), cert. denied, 449 U S. 829 (1980).

The Sixth Crcuit found that earlier Supreme Court cases dealt
only with states “either requiring or prohibiting some activity.”
Id. 1In contrast, the state of Mchigan, in establishing a
voluntary birth control clinic, “inposed no conpul sory
requi renents or prohibitions” affecting the rights of the parent-
plaintiffs. 1d. The court explained its findings as foll ows:
There is no requirenent that the children of the

plaintiffs avail thenselves of the services offered by

the Center and no prohibition against the plaintiffs

participating in decisions of their mnor children on

i ssues of sexual activity and birth control. The

plaintiffs remain free to exercise their traditional

care, custody and control over their unemanci pated

children. |d.

We find the Sixth GCircuit’s interpretation of Suprene Court
precedent on the issue of parental rights to be conpelling. See

also Parents United for Better Schs. Inc. v. Sch. Dist. of Pa.

Bd. of Educ., 148 F.3d 260, 276 (3¢ Cir. 1998) (favorably citing

the reasoning of Irwin in upholding a voluntary condom

8



di stribution programin Phil adel phia schools). |In establishing a
voluntary health clinic, the state of Pennsyl vania has neither
required that mnors within the Commonweal th avail thensel ves of
its services, nor prohibited parents fromparticipating in their
children’ s educational, noral, or physical upbringing. Thus,
Plaintiffs have failed to state a constitutional claimfor
violation of M. and Ms. Anspach’s right to direct the
upbringing of their mnor child, Melissa. For the sane reasons,
Plaintiff Melissa Anspach has failed to state a constitutiona
claimfor violation of her right to receive parental guidance.

B. No Parental Right to Be Notified of a Mnor Child's
Exerci se of Reproductive Privacy Rights

Even if Plaintiffs’ Conplaint did allege facts sufficient to
support a finding that Defendants’ actions prevented M. and Ms.
Anspach from counseling their daughter, there is an alternative
ground for dismssal of Plaintiffs’ clains. There is sinply no
constitutional basis to support Plaintiffs’ contention that
parents have a constitutional right to be informed of their m nor
child s request for famly planning services.

M nors, as well as adults, have a fundanental right to
privacy in the intimte area of reproductive deci sion-nmaki ng.
See Carey, 431 U S. at 692 (citing Danforth, 428 U S. at 74).
States that have adopted policies ained at protecting this

privacy right, however, often face challenges from parents



al l eging intrusion upon the sphere of famlial privacy and
parental guidance. |In Danforth, for exanple, the Supreme Court
considered the interplay between the reproductive rights of
mnors and the rights of their parents in the context of a

M ssouri |aw requiring parental consent to abortion for m nors.
Danforth, 428 U S. at 74-75. Finding the absolute parental
consent requirenent unconstitutional, the Court held that a
parent’s independent interest in termnating or continuing a

m nor daughter’s pregnancy is “no nore weighty than the right of
privacy of the conpetent m nor mature enough to have becone
pregnant.” 1d. at 75. In a plurality opinion the follow ng
year, the Suprene Court found that the decision in Danforth “a
fortiori foreclosed” any absolute prohibition on the distribution
of contraceptives to mnors w thout parental consent. Carey, 431
U S at 694. Thus, to the extent that Plaintiffs object to
Defendants’ failure to obtain the consent of M. and Ms. Anspach
before prescribing enmergency contraception to Melissa Anspach,

their constitutional clains nust fail as a matter of | aw

To the extent that Plaintiffs seek recovery on the basis of
Def endants’ failure to notify Melissa' s parents of her request
for emergency contraception, their claimnust fail as well.
There is absolutely no authority before this Court to support the
proposition that a parent’s right to be notified that their child

has sought out famly planning services outwei ghs the m nor

10



child s interest in reproductive privacy.

Wil e the Suprene Court has upheld the constitutionality of
parental notice requirenents under some circunstances, the Court
has never held that parents have a constitutional right to such
notification, either with respect to contraception or abortion.?

See, e.qg., Lanbert v. Wcklund, 520 U. S. 292, 297-98 (1997) (per

curiam; GChio v. Akron CGr. for Reproductive Health, 497 U S.

502, 510-11 (1990); H.L. v. Matheson, 450 U.S. 398, 409-10

(1981); See also lrwin, 615 F.2d at 1169 (finding that the

opinions in Carey do not indicate that parents have a
constitutional right to notification). Rather, the |anguage used
by the Supreme Court suggests that parental notification

requi renents pose significant constitutional chall enges, and may
be struck down if they do not provide m nors seeking abortions

with opportunities for exenption or judicial bypass.® See, e.qg.,

2 Plaintiffs contend that the standards governing abortion shoul d
govern di scussion of energency contraception, because emergency
contraception can result in the ternination of a pregnancy, defined
under Pennsylvania |law as a fertilized enbryo. See 18 Pa. C. S. 3203.
This Court declines to deterni ne whether emergency contraception is
closer in kind to traditional nmethods of birth control or to
chem cal | y-i nduced abortion. For this reason, we will consider the
| aw governing parental notification in the context of both abortion
and contraception

3 The Suprene Court has sinmilarly held that statutes inposing an
absol ute requi renent of parental consent are unconstitutional, finding
that the failure to provide judicial bypass or other exenption
procedures inposes an undue burden on a ninor's right to choose. See
Ohio v. Akron Center for Reproductive Health, 497 U S. at 511; Cty of
Akron v. Akron Center for Reproductive Health, 462 U S. 416, 440
(1983); Bellotti v. Baird, 443 U S. 622, 651 (1979) (plurality).
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Hodgson v. M nnesota, 497 U.S. 417, 450-55, 461 (1990) (finding

M nnesota’s two-parent notice statute unconstitutional w thout
procedures for judicial bypass); Lanbert, 520 U. S. at 297-98
(uphol di ng Montana notice statute with judicial bypass

procedure); Ohio v. Akron CGr. for Repro. Health, 497 U S. at

510-11 (applying Bellotti bypass procedures to uphold GChio notice
statute); Mtheson, 450 U. S. at 409 (uphol ding U ah parental
notification law as applied to an i mmature, unemanci pated m nor

seeking abortion); See also Planned Parenthood v. Heed, 390 F. 3d

53 (1%t Cir. 2004); Planned Parenthood of the Rocky Ms. Servs.

Corp. v. Owens, 287 F.3d 910 (10" Cir. 2002); Pl anned Parenthood

v. Mller, 63 F.3d 1452 (8" Gir. 1995).

Furt hernore, nunmerous courts have held that parental notice
requirenents in the context of contraception and fam |y planning
services are inconsistent with Title X which inposes a burden of
confidentiality on providers of such services. 42 CF. R 8§

59.11; See, e.d., County of St. Charles v. Mssouri Fanmly Health

Council, 107 F.3d 682, 684-85 (8" Cir. 1997); New York v.

Heckler, 719 F.2d 1191, 1196-97 (2" Cir. 1983); Pl anned

Par ent hood Fed. of Am v. Heckler, 712 F.2d 650, 656-61 (D.C

Gir. 1983).

In light of the above authorities, Plaintiffs are wong to
suggest that they have a constitutional right to be notified of

t heir daughter’s request for energency contraception. Thus,
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Counts | and Il fail to state valid constitutional clains.
1. Right to Free Exercise of Religion

Plaintiffs also maintain that Defendants violated their
right to free exercise of religion by providing Melissa with a
medi cation that can cause term nation of a pregnancy. Although
the parties have not briefed this issue, this Court finds that
Plaintiffs have failed to state a valid cause of action for
violation of their rights under the Free Exercise C ause of the

Fi rst Anendnent.

In merely alleging that Defendants “gave [Melissa] a
substance that, in sonme cases, nmay result in the termnation of a
pregnancy,” and that Melissa would not have taken the pills had
she known of this potentiality, Plaintiffs have failed to plead
any constitutionally relevant injury in fact. See Conplaint,
74, 80. Plaintiffs do not allege that Melissa was pregnant at the
time she took the enmergency contraception, nor do they allege
t hat Defendants’ actions actually resulted in the term nation of

a pregnancy in violation of Melissa s religious beliefs.

Furthernore, the facts of the Conplaint, viewed in the |ight
nost favorable to Plaintiffs, do not suggest that Defendants
“placed a substantial burden on [Plaintiffs’] observation of a

central religious belief or practice.” See Hernandez v.

Comm ssi oner, 490 U.S. 680, 699 (1989). Plaintiffs admt that
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Melissa voluntarily requested “the norning after pill,” and do
not allege that she made any inquiries as to the effect of
energency contraception on a fertilized ovum Rather, Plaintiffs
merely contend that Melissa was m sl ed by the designation
“enmergency contraception” in the literature provided by the
Departnent of Health. Moreover, Plaintiffs do not naintain that
Def endants conpelled Melissa to take the pills, or otherw se
prevented her fromconsulting wth her parents or religious

advi sors regarding the inplications of her decision.

Finally, it is well established that parental |iberty
interests are not violated nerely because religious beliefs are
inplicated in the claim lrwin, 615 F.2d at 1168 (citing Prince,

321 U.S. at 166).

Concl usi on

This Court recogni zes that parental guidance is invaluable
to a child s noral, social, and religious devel opnent. Parental
involvenent is particularly inportant during the period of
adol escence, when children struggle with weighty issues of peer
pressure and sexuality. Wthin any famly unit, parents and
their adol escent children have a shared responsibility to engage
in discussion of personal and famly values, and to learn from

each other’s perspectives. These ideals are reflected in the Due

14



Process Cl ause of the Fourteenth Amendnent, which protects the
fundanmental right of parents to direct the upbringing and

education of their children.

Plaintiffs interpret this parental right to require that
public health centers disclose to parents a mnor child s request
for famly planning services. 1In doing so, Plaintiffs stretch
t he boundaries of this constitutional doctrine to the breaking
point. The Health Center’s failure to notify M. and Ms.
Anspach of their daughter’s request for energency contraception
in no way prevents Plaintiffs from di scussing responsi bl e sexual
activity or religious doctrine at hone. Furthernore, M. and
Ms. Anspach’s rights under the Due Process C ause do not include
the right to receive state notification upon their mnor
daughter’ s exercise of her fundanental right to privacy in

reproductive deci si on- maki ng.

In sum Plaintiffs’ allegations fail to state any
constitutional claimupon which relief could be granted. As
there is no federal question remaining before this Court, this

action shall be dism ssed for |ack of jurisdiction.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MELI SSA ANSPACH, KURT A. :
ANSPACH, KAREN E. ANSPACH, ) ClVIL ACTI ON

Plaintiffs, : No. 05-810

CI TY OF PH LADELPH A,
DEPARTMENT COF PUBLI C
HEALTH, et al,

Def endant s.

ORDER

AND NOW this 27th day of June, 2005, upon consi deration of
the Motion to Dismss filed by Defendants John F. Donkali ski,
Loui se Lisi, Maria Fedorova, Mary G lnore, and the Gty of
Phi | adel phia (Doc. No. 6), and Plaintiffs’ response thereto (Doc.
No. 14), it is hereby ORDERED that the Motion is GRANTED and this

action is dismssed for |lack of subject matter jurisdiction.

BY THE COURT,

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




